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DOES THE COURT MAKE OR INTERPRET 
THE LAW? 1 

The decisions of courts may be looked at from two very 
different points of view. When it is said that a decision is 
not "law," obviously we do not mean that it may be diso- 
beyed. What we really have in mind is that it conflicts with 
certain principles of abstract justice and utility worked out 
by an evolutionary process over a long period of years — in 
other words, we refer to a philosophical conception of law, 
in which something must be right and in which, from its 
very nature, there can be no conflict or disagreement. For 
example, when the Supreme Court of the United States 
says it will not sacrifice the "law" to a state decision 
(Gelpcke v. Dubuque, i Wall. 175, 206), it means that the 
state decision is not "law" because incorrect on principle. 

But there is a narrower and more practical meaning of 
"decision," which we may define as the laying down of a rule 
which the individual is bound to obey under pain of incurring 
penal or civil liability. Such a decision may or may not be 
"law" in the philosophical sense, but the duty of obedience is 
a matter entirely distinct from that conception. 

It follows that the decision of the court, based on this 
first concept of law, must be regarded in an entirely differ- 
ent light from a decision based on the second concept. If the 
sole purpose of the court is to discover what is philosophi- 
cally correct and to declare that to be the law, then abstract 
right is more to be inquired into than all prior decisions of 
other courts, for the latter are valuable only as pointing the 
way to what is philosophically correct, and that which the 



1 This subject was also considered in an article entitled "Some Recent 
Criticisms of Gelpcke v. Dubuque," by Thomas Raeburn White, Esq., 
which appeared in four parts in Vol. 47 (1899) of the American Law 
Register. 
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court lays down in its decision will be only evidence of the 
law and not law itself, for no court can make or unmake 
right or principle by its ipse dixit, but merely interpret what 
it conceives that right or principle to be. "So that the law 
and the opinion of the judge are not always convertible 
terms, or one and the same thing; since it sometimes may 
happen that the judge may mistake the law" (1 Cooley's 
Blackstone, 70). 

On the other hand, if the court declares that prior de- 
cisions are conclusive upon it in determining what is the 
law, and refuses to discuss philosophical conceptions, then 
those prior decisions, like the decision of the court itself in 
the case it is then deciding, must be "law," as fully and 
effectively as if the legislature had enacted the decisions 
verbatim, for there is no higher authority to which to turn. 

A decision must be law or evidence of the law — it is 
difficult to see any middle ground between these extremes. 

It is impossible, to the writer's mind, to conceive of a de- 
cision which is not law but which must be obeyed. The 
only duty of obedience which the individual owes is to the 
law, and nothing that is not law need be regarded, no matter 
how wise or distinguished the authority laying it down. 

If it is said that the decision of the court is merely con- 
clusive evidence of the law, that is simply another way of 
saying that it is not evidence at all, for when we are dealing 
with "conclusive presumptions," so-called, we are dealing 
with substantive law. A judge is not giving an interpreta- 
tion or version of the law, when his theory of it must be 
accepted, but he is making law itself. (Thayer, Prelim. Tr. 
Evid. 316, et seq.) 

Is the distinction here attempted to be made worth keeping 
in mind and has it any practical bearing? If courts never 
overruled their decisions, it is submitted that the question 
would be entirely academic — whether the decision of the 
court is the law or merely what the court thinks is the law, 
rights and liabilities would be decided under it, and there 
would be nothing to be gained by litigants in getting at the 
real nature of the decision. But when a decision which has 
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stood in the books for a long time is overruled by a later 
decision, immediately the question becomes of the greatest 
importance. If the overruled decision was merely an opin- 
ion as to what the law was, then no rights could be acquired 
or liabilities incurred under it, for rights are acquired and 
liabilities incurred under the law, and not under opinions 
as to the law ; conversely, if the overruled decision was law 
until overruled, then the rights acquired or liabilities in- 
curred thereunder are vested or fixed, and the subsequent 
decision shall not affect them. 

These two concepts of a decision must inevitably conflict, 
and looking at the cases, we will fail to find any court con- 
sistently treating its decisions as one thing or the other. 
There are great practical difficulties in holding that a decision 
is solely evidence of the law, and many cases point out those 
difficulties ; on the other hand, the courts seem to shrink from 
treating their decisions as law per se, fearing evidently the 
ever-present accusation of "judicial legislation." It may be 
of some interest to take a brief survey of a few classes of 
cases where the courts are brought more or less face to face 
with this question, with a view to inquiring how they regard 
their own decisions. 

1. Laws Declared Unconstitutional. 

"When a statute is declared to be unconstitutional," says 
a distinguished writer, "it is as if it had never been. Rights 
cannot be built under it; contracts which depend upon it 
for their consideration are void; it constitutes a protection 
to no one who has acted upon it and no one can be punished 
for having refused obedience to it before the decision was 
made" (Cooley, Const. Lim., 7th ed., p. 259). There is 
pratically no authority against the above statement 2 — no 
matter what attitude the court may take as to overruled de- 
cisions not involving a constitutional question, it is generally 
ready to declare an unconstitutional law an absolute nullity. 
The books abound with illustrations of the doctrine — no 

* Sessums v. Botts, 34 Tex. 335, is one of the very few cases contra. 
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rights can be acquired under an unconstitutional decedent 
law (Finders v. Bodle, 58 Neb. 57) ; a committing magis- 
trate who issues a warrant under an unconstitutional statute 
is liable in damages to the person arrested (Kelly v. Bemis, 
4 Gray, 83 ) ; one may do with impunity an act forbidden 
by an unconstitutional law (Ex parte Rosenblatt, 19 Nev. 
439) — in short, as Judge Cooley puts it, an unconstitutional 
statute is treated as if it never had been. Conversely, it is 
held that a law first declared unconstitutional, then later con- 
stitutional, is constitutional from the beginning (Pierce v. 
Pierce, 46 Ind. 86 ; Stockton v. Dundee Mfg. Co., 22 N. J. 
Eq. 56). 

The attitude of the courts, in cases involving the consti- 
tutionality of statutes, indicates clearly that their decisions 
are to be regarded as evidence of the law and not law in 
themselves. Indeed, their insistence that every citizen, no 
matter how humble, must determine the constitutionality of 
a statute at his peril, just as the court itself determines it, 
often works hardship on the individual and frequently re- 
sults in what Judge Cooley (Principles of Const. Law, 3rd 
ed., 165) calls the ludicrous spectacle "of an inferior magis- 
trate, having merely police or other limited jurisdiction, as- 
suming to pass judgment upon the legislation of his state or 
country." What is the rationale of the rule? The answer 
probably is this — that the principles of the Constitution 
must never be waived for any exigency whatever, that no 
matter how hard any of its provisions may bear on a certain 
person or class of persons, the courts will not by their deci- 
sions seek to soften their true intent — in other words, that 
whether a decision is "law" in a true sense or not, an uncon- 
stitutional law cannot be made superior to the Constitution 
by any fiction or under any circumstances. "The power to 
change the Constitution of the state resides in the people 
themselves and no change can be made in that instrument 
except by their approval. How, then, can a court, which is 
created by the Constitution, exercise the sovereign power 
of amending or altering that instrument, when no such 
power has been delegated to it?" (Storrie v. Cortes, 90 
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Texas, 283, 292 ; 35 L. R. A. 666, 670.) Said the Supreme 
Court of the United States : "No doctrine involving more 
pernicious consequences was ever invented by the wit of 
man, than that any of its (»". e., the Constitution's) provisions 
can be suspended during any of the great exigencies of gov- 
ernment. Such a doctrine leads directly to anarchy or des- 
potism. ..." {Ex parte MUligan, 4 Wall. 2, 121.) 

We could dismiss unconstitutional statutes with this short 
statement were it not for a widely quoted dictum of Taney, 
C. J., in Ohio Life Ins. & Trust Co. v. Debolt, 16 How. 416, 
432, that "the sound and true rule is that, if the contract 
when made was valid by the laws of the state as then ex- 
pounded by all the departments of the government and ad- 
ministered in its courts of justice, its validity and obligation 
cannot be impaired by any subsequent act of the legislature 
or decision of its courts altering the construction of the law." 
It might reasonably be thought that the learned Judge had 
in mind only overruled decisions not involving constitutional 
questions, but whether he did or not, the Supreme Court of 
the United States in Gelpcke v. Dubuque, 1 Wall. 175, 206, 
a case directly involving the question of constitutionality, 
not only quoted with approval the above dictum, but added 
that "the same principle applies where there is any change of 
judicial decision as to the constitutional power of the legis- 
lature to enact the law. To this rule, thus enlarged, we 
adhere. It is the law of this court. It rests upon the plainest 
principles of justice. To hold otherwise would be as unjust 
as to hold that rights acquired under a statute may be lost 
by its repeal." 

It is difficult to regard this case otherwise than as directly 
contra to the great weight of authority and as holding that 
the decision makes the law. Indeed, Mr. Justice Miller, in 
his very vigorous dissenting opinion (p. 211) so declares — 
"I understand the doctrine to be in such cases, not that the 
law is changed, but that it was always the same as expounded 
by the later decision, and that the former decision was not, 
and never had been, the law, and is overruled for that very 
reason. The decision of this court contravenes this prin- 
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ciple, and holds that the decision of the court makes the law, 
and, in fact, that the same statute or Constitution means 
one thing in 1853 and another in 1859." 

Adopting the theory of the majority in Gelpcke v. Du- 
buque, that the decision of the court is in itself law, it is 
submitted, we are led to an unthinkable result. If the deci- 
sion of the Federal Court on the validity of a provision in 
the State Constitution is law, we must admit that the deci- 
sion of the state court on the same question may likewise 
be law. It would follow, therefore, that there would be 
two sovereign laws in the same legal unit, a result that is 
impossible in jurisprudence. This would be a case where, 
in the language of Professor Beale, two laws would prevail 
at the same time that would be mutually destructive, and a 
single event would be followed by two contradictory conse- 
quences (3 Beale's Cas. Confl. Laws, 502, sees. n-13). 

It must always be true, as that learned writer points out, 
that where two courts not bound by each other's decisions 
are given power over the same subject matter, both are 
merely giving their view as to what the law is, and not lay- 
ing down the law itself. Did the majority of the court in 
Gelpcke v. Dubuque not really admit this when they declared 
the decision of the Supreme Court of Iowa not "law" ? ( 1 
Wall. 175, 206.) 

The doctrine of Gelpcke v. Dubuque as to the nature of a 
decision has never been plainly reiterated in the Supreme 
Court, and has been severely criticised by the state courts. 
As is said in the able opinion of Brown, J., in Storrie v. 
Cortes, 90 Texas, 283, 286; 35 L. R. A. 666, 668, the 
real basis of the cases decided in the Federal courts bearing 
upon this question is that the Federal courts do not consider 
themselves bound to follow the state courts where they have 
concurrent and independent jurisdiction, and not the dictum 
of Taney, C. J., or the decision in Gelpcke v. Dubuque. 

A related question of present day interest is suggested 
(but not decided) by the case of Gompers et al. v. Buck's 
Stove, etc. Co., 37 Wash. Law Rep. 706 — can a person be 
punished for contempt of a decree of a court of equity which 
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decree on appeal is declared unconstitutional ? In the opin- 
ion of the majority, it was unnecessary to pass on that ques- 
tion, as part of the decree was constitutional, and therefore 
wrongfully disobeyed. (See on this point, 9 Cyc. 10; Ex 
parte Tinstey, 37 Tex. Crim. 517; 40 S. W. 306), but Mr. 
Chief Justice Shepard, in his dissenting opinion (p. 714) 
holds that a decree rendered in excess of the constitutional 
power of the court is absolutely void, and therefore can be 
disobeyed with impunity. Certainly on analogy, that must 
be so, and the decision on which the learned judge relied. 
(Ex parte Lange, 18 Wall. 163, 175) bears him out. 

2. Decisions Overruled by Later Decisions Where 
Constitutional Questions Are Not Involved. 

Is a decision overruled on other than constitutional 
grounds to receive the same treatment as an unconstitutional 
law ? Is it to be deemed a nullity ab initio, or only from the 
time it is overruled ? Take, for example, a case like Kenyon 
v. Welty, 20 Cal. 637. A contract was made to conform 
with a ruling which altered the prior rule. Subsequently 
the court reversed itself and a bill was brought to rescind 
the contract on the ground of a common mistake of law. 
Were the parties mistaken as to the law? If the decision 
of the court is the law, they were not mistaken, for they 
contracted in conformity therewith; but if the decision of 
the court was merely evidence of the law, then they may 
well have been mistaken as to what the law was, relying on 
the mistake that the court itself had made. The court can- 
not be said to have decided this question one way or the 
other, for they found the doctrine of res judicata and public 
policy sufficient to decide against the relief prayed for. "The 
only mistake that existed in this case, if there was any mis- 
take, was one of law" — obviously, they are leaving open 
the question of whether that prior decision was "law" or 
not. Chancellor Kent in Lyon v. Richmond, 2 Johns. Ch. 
51, 59, took the same view and based his decision on the 
same grounds — res judicata and public policy. "The courts," 
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said the learned Judge, "do not undertake to relieve parties 
from their acts and deeds fairly done on a full knowledge 
of the facts, though under a mistake of the law. Every 
man is to be charged at his peril with a knowledge of the 
law. . . . And to permit a subsequent judicial proceed- 
ing in any one given case on a point of law, to open or annul 
everything that has been done in other cases of the like 
kind for years before, under a different understanding of 
the law, would lead to the most mischievous consequences." 
In Farrior v. N. E. Mortgage Security Co., 92 Ala. 176; 12 
L. R. A. 856, it was held that a mortgage given by a mar- 
ried woman, valid under the decisions when made, is not 
affected by reason of those decisions being overruled later. 
These three cases seem fairly typical of the attitude of 
the courts with respect to overruled decisions. Theoreti- 
cally — and entirely aside from practical grounds — it seems 
impossible to agree with them without holding one of two 
views, either of which, to the writer, is the same doctrine 
in two separate forms : First, that the decision of the court 
makes law; or, second, that public policy, under the guise 
of the doctrine of res judicata, is superior to the provisions 
of a statute where that statute has been misinterpreted for 
a long period. Is this latter view far from the true basis of 
res judicata? It has been plainly stated that res judicata 
means that a judgment "is conclusive evidence that the 
cause of action alleged does not now exist, or never had 
any existence" (Fuller v. Metropolitan Life Ins. Co., 68 
Conn. 55, 64), and, as was before remarked, where courts 
are laying down "conclusive" rules, they are making law. 
It seems better simply to say that the courts, in overruling 
a previous decision of this class, are actually making law. 
Upholding an erroneous decision on grounds of public pol- 
icy (res judicata) amounts to the same thing, for what is 
this public policy but "an unknown and variable quantity, 
much too indefinite and uncertain to be made the foundation 
of a judgment" (Swann v. Swann, 21 Fed. 299, 301), and 
in the last analysis solely the individual opinion of the 
Judges as to what is for the best interests of society ? Have 
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not the courts repeatedly recognized that public policy is 
variable with time and place and frequently sought to define 
its judicial meaning, in order to avoid the accusation of law- 
making? (See Hartford Fire Ins. Co. v. Chicago, etc., R. 
Co. ,62 Fed. 904, 906 ; Hartford Fire Ins. Co. v. Chicago, etc. 
R. Co., 175 U. S. 91 ; Pueblo, etc. R. Co. v. Taylor, 6 Colo, 
i, 8; 45 Am. Rep. 512.) Nothing better, perhaps, has ever 
been said on the subject of public policy than what was said 
by Jessel, M. R., in Besant v. Wood, 12 Ch. Div. 605, 620: 
"This is a branch of law which depends upon what is com- 
monly called 'public policy.' Now you cannot lay down any 
definition of the term 'public policy,' or say it comprises such 
and such a proposition, and does not comprise such and 
such another; that must be, to a great extent, a matter of 
individual opinion, because what one man, or one Judge 
* * * might think against public policy, another might 
think altogether excellent public policy. Consequently, it 
is impossible to say what the opinion of a man or a Judge 
might be as to what public policy is." And the learned Mas- 
ter of the Rolls proceeded to show that the public policy as 
respects separation agreements had completely shifted, so 
that now they were upheld by the courts where formerly 
they had been instantly condemned. 

In the cases above cited, the nature of a decision was not 
discussed, but there are a number of authorities touching 
on the subject, generally briefly and by way of dictum. A 
decision in point is Hartshorne, et al., v. Sleght, 3 Johns. 554, 
562, where Clinton, Senator, went so far as to say that 
"when a decision has been pronounced here, the law is estab- 
lished; and no power can change it but the Legislature" — 
an opinion which he reiterated in Yates v. Lansing, 9 Johns. 
396, 427. In the last mentioned case, however, Senator 
Clinton was in the minority and Senator Piatt of the ma- 
jority clearly repudiated that view — "the decisions of the 
courts are not the law; they are only evidence of the law," 
which the learned Judge said might be stronger or weaker 
evidence, according to the logic and precision of the deci- 
sions, the standing of the court in which pronounced and 
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matters of that nature (Yates v. Lansing, 9 Johns. 396, 
415). Senator Root, in Henry v. Bank of Salina, 5 Hill, 
523, 535, used language to the same effect — "the most de- 
liberate and mature decision of our highest court is but 
prima facie evidence of the law; for the Legislature may 
declare it otherwise." Certainly, the reason given is not 
convincing — the legislature may actually change the law in 
any case, no matter by whom made, court or legislature. 
Chancellor Zabriskie (Stockton v. Dundee Mfg. Co., 22 N. 
J. Eq. 56, 67) lays down the rule that a decision may not 
only change the law in like manner as a statute, but is far 
more effective, for while "a change by statute is only for 
the future, a change by decision is retrospective and makes 
the law at the time of the first decision as it is declared in 
the last decision, as to all transactions that can be reached 
by it." This, indeed, seems to go to the extreme, but what 
transactions, as a matter of fact, could be reached by the 
second decision? Certainly not many, under the doctrine 
of the Supreme Court of the United States in Chicago v. 
Sheldon, 9 Wall. 50, 55 — "A contract having been entered 
into between the parties, valid at the time by the laws of 
the state, it is not competent even for its legislature to pass 
an act impairing its obligation, much less could any decision 
of its courts have that effect." 

3. A Decision as "Law" Within the Meaning of the 
Provision of the Constitution That no State 
Shall Pass Any Law Impairing the Obligation 
of Contracts. 

The Supreme Court of the United States laid down the 
rule in Douglass v. County of Pike, 101 U. S. 677, 687, 
that "after a statute has been settled by judicial construction, 
the construction becomes, so far as contract rights acquired 
under it are concerned, as much a part of the statute as the 
text itself, and a change of decision is to all intents and pur- 
poses the same in its effect on contracts as an amendment 
of the law by means of a legislative enactment." 
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Certainly no clearer statement, could be made than that 
a decision is "as much a part of the statute as the text itself" 
and the Supreme Court of Pennsylvania speaks of this case 
as laying down "a well established exception" to the general 
doctrine that a decision is merely evidence of the law (Ray 
v. Western Pennsylvania Co., 138 Pa. St. 576, 590). But 
the Supreme Court of the United States, in language no less 
positive, overruled its former opinion, in Central Land Co. v. 
Laidley, 159 U. S. 103, 109, where Mr. Justice Gray, speak- 
ing for the court, said that "in order to come within the 
provision of the Constitution of the United States, which 
declares that no state shall pass any law impairing the obli- 
gation of contracts, not only must the obligation of a con- 
tract have been impaired, but it must have been impaired 
by some act of the legislative power of the state and not 
by a decision of its judicial department only." 

It would seem, therefore, that as respects this constitu- 
tional provision, the decision of a court is not "law," and 
that the exception spoken of above has fallen in line with 
the rule. (See 5 L. R. A. [N. S.] 860, note.) 

To summarize, we may say that it is not possible to lay 
down any rule applicable in all cases as to the true nature of 
a decision — that while most courts and Judges assert that 
the court merely interprets and does not make the law, it is 
nevertheless true that where decisions are overruled on 
other than constitutional grounds, rights previously acquired 
thereunder are generally protected, usually under the doc- 
trine of res judicata. There are certainly grave practical 
difficulties in holding that all rights and liabilities must be 
readjusted in accordance with the latest ruling of the court. 
But it would seem that the doctrine of res judicata is opposed 
to any doctrine that the court merely interprets the law, for 
it is not interpretation in any true sense to call black white 
and crooked straight — which has been described as the func- 
tion of res judicata (Jeter v. Hewitt, et al., 63 U. S. 352, 

F. Granville Munson. 
New York City. 



